
 
 
 
 
 
 
 
 
 

 

January 5, 2026 

 

Re: EPA–HQ–OW–2025–0322 Updated Definition of ‘‘Waters of the United States”; 

submitted via regulations.gov 

 

The National Stone, Sand & Gravel Association (NSSGA) is pleased to provide comments 

to the U.S. Environmental Protection Agency (EPA) and the U.S. Army Corps of Engineers 

(Corps) (the agencies) on the Updated Definition of Waters of the United States 

(WOTUS). NSSGA is a member of the Waters Advocacy Coalition and incorporates its 

comments by reference. NSSGA commends the agencies on this proposal, based on the 

Supreme Court's unanimous Sackett opinion. NSSGA agrees with the approach this rule 

takes to provide the clarity and certainty needed by officials of the agencies and other 

government entities, the regulated community, and the public.   

 

NSSGA is the leading advocate for the aggregates industry. Our members are responsible for the 

essential stone, sand and gravel used in road and public works projects, as well as erosion control, 

wastewater treatment, sewage, air pollution control, and drinking water purification systems. 

Aggregate companies take naturally occurring rock from the ground, then crush and sort it. When 

aggregate producers finish using the stone, sand, or gravel in the area, they return the land to 

other productive uses such as drinking water reservoirs and nature preserves. The determination 

of Clean Water Act (CWA) jurisdiction is critical to this industry, and NSSGA has provided input 

and comments on every major WOTUS action undertaken by the agencies. Aggregate operations 

cover large areas and are often located near bodies of water. The scope and reach of CWA 

jurisdiction directly impact the costs of planning, financing, constructing, and operating an 

aggregates facility. An overly expansive WOTUS definition, causing high costs and delays in 

opening aggregates operations, can have the paradoxical effect of harming water quality by 

halting or delaying important projects like those for water treatment and erosion control. 

Furthermore, the lack of clarity combined with the punitive CWA penalties under WOTUS, causes 

delays and costs due to uncertainty and inconsistent application across the U.S. The proposed 

rule balances environmental protection with the clarity and certainty needed for our members 

to provide vital materials for infrastructure. 

 



 

NSSGA Supports the End of Jurisdiction Over Isolated Wetlands Via Non-Jurisdictional Features 

The Sackett opinion clearly ended the use of significant nexus, and thus, isolated wetlands cannot 

be jurisdictional via non-jurisdictional features. SCOTUS held: “The CWA’s use of “waters” in 

§1362(7) refers only to “geographic[al] features that are described in ordinary parlance as 

‘streams, oceans, rivers, and lakes’” and to adjacent wetlands that are “indistinguishable” from 

those bodies of water due to a continuous surface connection.” Thus, in light of Supreme Court’s 

rulings in SWANCC and Sackett which adopted Justice Scalia’s plurality opinion in Rapanos, 

isolated waters and wetlands cannot be jurisdictional. 

 

NSSGA Supports the Approach to Determining Relatively Permanent Flow 

NSSGA supports the seasonal approach to relatively permanent flow (RPF), with the following 

provisions:  

 

a) A List of Preferred Tools Should Be Provided & Those Outdated Should be Excluded 

A hierarchy of tools would be helpful in the preamble, as would efforts to remove outdated tools 

that no longer fit the proper regulatory framework. Some tools have been used to a varying 

degree by certain Corps districts inconsistently and inappropriately. For example, the Strahler 

Method should not be used for delineation. It is not only outdated, but also inconsistent with 

Sackett. Moving forward, any tools that are preferred or required should be subject to notice and 

comment for updates. 

 

b) Clarify That All Ephemeral Waters Are Non-Jurisdictional in the Preamble   

While the proposed rule does not expressly exclude ephemeral waters (i.e., flowing only in direct 

response to precipitation) the final rule’s preamble should clearly explain that, under the RPF 

definition, such waters are legally excluded as non-jurisdictional. Such explanatory preamble 

language, noting that ephemerals are always excluded, will help NSSGA members and others in 

obtaining Corps concurrence in a timely manner. 

 

c) NSSGA Agrees That OHWM Alone Cannot Create Jurisdiction 

NSSGA appreciates the proposal, noting that the Ordinary High-Water Mark (OHWM) alone 

cannot determine jurisdiction. As the agencies well know, OHWM can be present in areas with 

exceedingly rare flow.  

 

NSSGA Agrees that Ditches Should be Exempt 

NSSGA agrees with the agencies’ definition of a “ditch” to mean “a constructed or excavated 

channel to convey water” and believes that nearly all ditches should be exempted, irrespective 

of whether they were built prior to the enactment of the CWA in 1972. Many ditches have been 

in use well before the CWA. The burden of proof should fall upon the Corps to prove that a ditch 



 

was excavated in a stream. We also support the proposed rule’s ditch exclusion regardless of 

whether a ditch carries relatively permanent flow. Only ditches that are channelized portions of 

streams with constant flow can be considered jurisdictional. Ditches are needed for drainage of 

roads, farm fields, residential areas, and many other purposes for flood prevention and safety. 

These features are purpose-built and do not meet the definition of waters of the U.S. It is hard 

to conceive of any ditch that never indirectly contributes flow to another water. Aggregate 

operators understand that ditches may need NPDES permits, so they should not be regulated 

under both CWA Sections 402 and 404. For many aggregates operators, human-made features 

like ditches have been inappropriately considered jurisdictional and subject to rigorous and 

lengthy study and costly mitigation. This has resulted in making large swaths of aggregates off-

limits and causing local shortages.  

 

The Pits Exemption Should Include Idle Areas 

Excavations for the purposes of supplying aggregates should be extended to allow periods of non-

active use. Aggregates operations often create open depressions that serve as sediment catch 

basins and areas that direct drainage from the surrounding site so as not to fill the active mining 

area with water. Indeed, the excavation of dry land areas creates most sand pit lakes. As 

excavation commences, water fills the pit, largely due to the high-water table in many of the 

areas where companies operate. During normal operations, these pits are generally pumped free 

of water. However, should operations pause or stop for a period due to seasonal or infrastructure 

project needs, these may fill with water. When that occurs, such pits remain as isolated water 

bodies and thus are non-jurisdictional under SWANCC. The exclusion should be clear that sites 

undergoing active reclamation under state law have not been "abandoned.” An NSSGA member 

that operates in multiple states provided an example of a multi-year effort to permit a property 

with existing pits. These pits were not initially considered WOTUS, but during consultation, the 

Corps shifted its position and then considered them WOTUS, causing delays and uncertainty. For 

many companies, reclamation under state law continues well past cessation of active mining 

operations, and the mine site is not considered abandoned under state reclamation programs. 

The proposed exemption should have the time constraint removed as follows: 

 

Waterfilled depressions created in dry land incidental to construction activity and pits 

excavated in dry land for the purpose of obtaining fill, sand, or gravel. unless and until the 

construction or excavation operation is abandoned and the resulting body of water meets 

the definition of waters of the United States 

 

NSSGA Agrees with Waste Treatment Exemption Definition to Include Settling Ponds. 

NSSGA agrees with the proposed waste treatment exemption and the inclusion of settling ponds. 

Many members have faced the absurd situation of having their water treatment systems, 



 

particularly settling ponds, subjected to stringent requirements as if they were WOTUS. In 

testimony delivered to the House Small Business Committee Hearing “American Infrastructure & 

the Small Business Perspective” on April 28, 2018, NSSGA member Bill Schmitz of Gernatt Asphalt 

Company testified about Corps personnel misidentifying a treatment system as a WOTUS. Mr. 

Schmitz described a 12-year ordeal when the Corps incorrectly identified settling basins as 

wetlands, resulting in hundreds of thousands of dollars in consultant and lawyer fees, and 

equipment. NSSGA further believes that the waste treatment exemption should not be limited 

to systems built to meet the requirements of the Clean Water Act. Many such systems were built 

prior to the Clean Water Act’s enactment and have now been adapted to meet the CWA 

requirements. By limiting this exclusion to systems built after 1972 to meet the CWA, the 

agencies could cause a great deal of confusion triggering a search as to when and under what 

circumstances the system was built. If a system is functioning to treat wastewater, as settling 

ponds do, it should be excluded. 

 

Stormwater Control Features Should be Excluded in the Rule 

Purpose-built features such as those for stormwater control are common on aggregate and other 

sites that may be developed to produce aggregates. Like waste treatment features, stormwater 

control features can be active or can fall into disuse and should not be considered jurisdictional 

in either case. A clear exemption for these features would be helpful with this language: 

 

Stormwater control features constructed or excavated in upland or in non-jurisdictional 

waters to convey, treat, infiltrate, or store stormwater run-off. 

 

Both the 2015 and 2020 rules included a stormwater exemption. The 2015 Rule (FR Vol. 80, No. 

124) preamble noted: “The agencies’ longstanding practice is to view stormwater control 

measures that are not built in ‘‘waters of the United States’’ as non-jurisdictional.”  Codifying this 

long-standing exclusion would save time for the regulated community as well as the agencies. At 

a minimum, the policy of not allowing stormwater to be included in the wastewater exception 

proscribed in the 2024 Memorandum NWS–2023– 923 should be reevaluated. 

NSSGA Agrees with the Groundwater Exemption 

Groundwater should be exempted from the rule, which is consistent with the CWA. Groundwater 

flow is generally more complicated than that of surface water, which cannot be gauged by visual 

observation. Groundwater can only be evaluated by disruptive and expensive subsurface 

investigation and interpretation. Even then, it may be hard to discern when shallow subsurface 

flow is truly excluded groundwater. As the Supreme Court noted in Maui, groundwater has been 

historically regulated at the State and local level. The Maui Court provided criteria on when a 

discharge into groundwater may be regulated as “the functional equivalent” of a “direct 

https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.epa.gov%2Fsystem%2Ffiles%2Fdocuments%2F2024-12%2Fmemorandum-on-nws-2023-923.pdf&data=05%7C02%7Cecoyner%40nssga.org%7C47dc045344534988d26d08de3d985f35%7C010674cbc50c457cb2ba31f6e03b2469%7C0%7C0%7C639015921828026987%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=sCUuLtFELhP3sGVoerczXygNRyCY3PugDUGTJy5JYpo%3D&reserved=0


 

discharge” into surface waters under the CWA. Indeed, there are ample regulations at the 

federal, state, and local levels to protect groundwater, which are the appropriate avenues for 

groundwater regulation. The CWA was never intended to govern groundwater. However, the 

distinction between groundwater and “shallow subsurface hydrological connections” may be 

difficult to apply in the field, leading to an over-inclusion of a true groundwater system as 

jurisdictional. To minimize this risk, the exclusion should include “diffuse or shallow subsurface 

flow.”  

 

AJD Backlog Needs to Be Cleared and Processing Incentivized 

Because of changing definitions, confusion, and high penalties of the CWA, approved 

jurisdictional determinations (AJDs) are more vital than ever. It is our understanding that past 

language funding the Corps included the term permits, and that AJDs were incorrectly de-

prioritized by the Corps. This is counterproductive. AJDs are much more efficient than full 

permitting for both the Corps and the regulated community. Given the wide range of features no 

longer jurisdictional post-Sackett, AJDs should be re-prioritized. NSSGA members have been 

waiting months and longer on AJDs for features that should be clearly exempt from jurisdiction. 

The Corps should work to clear this backlog and make AJD approval a high priority. 

 

Prior Corps Jurisdictional Determinations Should be Honored but Those JDs Can Always Be 

Challenged under Sackett 

The agencies must clearly reinstate the long-standing position that any changes to the WOTUS 

definition do not apply retroactively. Under the 2023 rule, the agencies took the remarkable 

position that AJDs issued under prior rules could not be relied upon, causing uncertainty. The 

agencies should clarify that AJDs are valid for five years. On the other hand, in light of Sackett 

and the new rule, please clearly note that prior Corps decisions can always be challenged even if 

an applicant has already accepted a Corps JD. Indeed, as the Eleventh Circuit recently held in 

Glynn Environmental Coalition v. Sea Island Acquisition No. 21- 1076 7/ 29/25), Sea Island did not 

waive its right to challenge CWA jurisdiction even after accepting coverage under a Corps NWP. 

The Court relied on the Supreme Court’s Sackett ruling altering the jurisdictional test after Sea 

Island accepted the NWP permit, allowing Sea Island to retroactively challenge CWA jurisdiction 

under Sackett. 

 

In Addition to Updating WOTUS, the Mitigation Rule Also Needs to Be Updated 

The current mitigation regulatory structure is problematic across the U.S. In the nearly two 

decades since finalizing "Compensatory Mitigation for Losses of Aquatic Resources" (mitigation 

rule), the science and understanding of what works (and what does not) have advanced 

exponentially. There is a great track record of success by the mitigation banking industry, as well 

as landowners doing their own mitigation, so streamlining the process makes sense for both 



 

stakeholders and government resources to provide the most effective mitigation for 

environmental improvement. NSSGA supports rule changes that would expedite the approval of 

compensatory mitigation banks and onsite mitigation. Making compensatory mitigation 

requirements more clearly defined and readily available can only serve to improve the quality of 

our waters and prevent unnecessary and costly delays on vital projects.  

 

Summary 

NSSGA supports the Trump administration’s efforts to create a rule that protects the waters of 

the U.S. and provides clarity for the public, regulators, and businesses, which aligns with Sackett. 

We support clear and robust exclusions to save all parties time and effort, including groundwater, 

water treatment systems (including settling ponds), stormwater features, ditches, and pits.  

 

I can be reached at (703) 772-2499 or at ecoyner@nssga.org. 

 

Sincerely, 

 

 

 

 

Emily Coyner 

Senior Director, Environmental Policy 
 
 

mailto:ecoyner@nssga.org

