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July 31, 2000

Carol J. Jones


Director, Office of Standards, Regulations and Variances


Mine Safety & Health Administration


U.S. Department of Labor


4015 Wilson Blvd., Room 631


Arlington, VA  22203-1984




Re:
Diesel Particulate Matter Exposure of Underground Miners

Dear Dr. Jones:

On behalf of the National Stone Association (“NSA”), a trade association representing underground and surface aggregate producers who utilize diesel-powered equipment in their mines and manufacturers of diesel-powered equipment, we are pleased to submit the following comments concerning MSHA’s proposed rules governing diesel particulate matter (“DPM”) exposure in underground metal/nonmetal mines.  These comments specifically respond to the new documents which MSHA added to the record and announced in its June 30, 2000, Request for Comments, 65 Fed. Reg. 40557.  We ask that these comments be included in both the coal and metal/nonmetal rulemaking dockets. In the interest of a full and fair consideration of these materials, we request that MSHA schedule a public hearing for discussion of these scientific documents as part of the DPM rulemaking process.

NSA has always been committed to assuring a safe and healthful work environment for aggregates miners, and pledges to continue to work with MSHA to continually improve the working conditions of the mining workforce.  Regarding diesel particulate exposure of underground miners, NSA has recommended that sound industrial hygiene practices be followed to protect miners’ health, and that operators follow feasible DPM control methods recommended by MSHA in its excellent publication “Practical Ways to Reduce Exposure to Diesel Exhaust in Mining - A Toolbox.”

Our review of the new documents supports NSA’s original position that the proposed rule is not based on sound science; it is premature and economically/technically infeasible; and the metal/nonmetal rule requires use of a sampling method (NIOSH 5040) that cannot accurately establish the level of DPM to which a miner is exposed because of the presence of confounding variables.  

The reports prepared by MSHA researcher Robert Haney do not rebut the comments submitted last year concerning sampling interferences by carbonate and carbonaceous ores, cigarette smoke and oil mist.  Rather, to the extent that they yield any substantive information, the reports support industry’s initial comments expressing concern about the NIOSH 5040 method. 
NSA joins bipartisan members of the United States Senate in urging the agency to refrain from issuing a final rule until several research projects now in progress, conducted by the National Institute for Occupational Safety and Health (“NIOSH”) and the National Cancer Institute (“NCI”), as well as the Desert Research Institute (“DRI”), are complete. The DRI project examines whether a sampling/analytical method exists or can be developed that can measure accurately the amount of DPM to which an individual is exposed.  

The multi-million dollar NIOSH/NCI mortality and case/control mining industry study now in progress may provide definitive answers to such questions as whether diesel particulate exposure actually causes any adverse serious health effects in miners and whether an appropriate exposure level can be determined.  Another ongoing NIOSH study by Bruce Cantrell seeks to isolate the problems with that agency’s 5040 Method, and to determine whether refinements can be made to improve its accuracy and eliminate confounding factors. NIOSH itself has significant doubts concerning the ability of this method to accurately determine the amount of total carbon to which miners are exposed.  

It is inappropriate for MSHA to mandate use of this unproven method to determine mine operator compliance with the dpm concentration limit.  Unless MSHA’s rule is informed by this ongoing, important research by the federal agencies charged under the Mine Act with informing the agency’s regulations, and the critical study now underway by the Desert Research Institute, this standard will lack an adequate scientific basis and reflect arbitrary and capricious agency action.

Inherent problems with Haney’s work, described more fully in comments by Dr. Jonathan Borak and Dr. Howard Cohen, the MARG Diesel Coalition and the Nevada Mining Association, include: 

· sampling for the wrong ores, 

· failure to conduct underground sampling, 

· use of defective sampling devices, 

· failure to perform adequate calibration in accordance with traditional industrial hygiene practice, 

· conclusions based upon an inadequate number of samples for statistical analysis, 

· incapable of being independently verified,

· missing mineralogical analysis of the ore types sampled, and 

· missing data on the size distribution of the mineral dusts generated as confounders for the method.  

Additionally, the Haney studies were designed and conducted without any apparent protocol or independent peer review, which further casts doubt upon their scientific integrity. In short, due to their inherent problems and inability to be independently verified, these reports cannot meet the “best available evidence” threshold necessary under Section 101(a)(6)(A) of the Mine Act, 30 U.S.C. § 811(a)(6)(A), to support MSHA’s proposal.

MSHA has entered into the rulemaking record a table which purportedly reports on the results of testing in Europe by VERT - a consortium of several European agencies - to determine the effectiveness of filters and traps to remove DPM.  This table has been commented on by H. John Head, P.E. of Harding Lawson Associates.  In his comments, Mr. Head draws the agency’s attention to the fact that the work done by VERT - where results for total particulate mass efficiency were questionable at best and downright poor at worst and merely averaged 66.4 percent - are evidence for the lack of effectiveness of particulate filters and traps.  MSHA has previously stated that filter efficiencies of 80 percent are to be expected for achieving compliance with the proposed standard.  The concern for compliance is particularly acute in underground stone mines, where large diesel powered equipment, with correspondingly large engines, are used for most production operations.  

One of the other methods for reducing dpm exposure is to dilute exhaust particulate and gases with ventilation air.  Without effective filters, one of the methods that stone mines may be forced to try to achieve compliance with the standard will be dilution with huge increases in faceline ventilation quantities, which simply cannot be achieved in the massive rooms of most stone mines.  

MSHA has included in the record a draft Environmental Protection Agency health assessment document and the review of this by the Clean Air Scientific Advisory Committee (“CASAC”).  The EPA report is not approved and was sent back to the agency for further revision by CASAC at its December 1999 meeting, in large measure due to its flawed risk assessment basis and improper reliance on animal studies. CASAC has informed EPA that its repeated efforts to produce a diesel health assessment document are “not yet scientifically adequate for making regulatory decisions.”
  The CASAC review of the November 1999 version concluded that it had major problems, including heavy reliance upon animal studies, and exclusion of later reviews and analyses by Dr. Crump, Dr. Dawson and the Health Effects Institute of railroad worker health studies concerning estimates of human cancer risk from diesel exposure. CASAC added that “the information [in these studies] supports the Agency’s decision not to estimate cancer risk at this time.” CASAC Report at pages 12-13.  MSHA has similarly failed to adequately consider this updated research. 

CASAC also strongly disagreed with the use of the “highly likely” descriptor to describe the potential human carcinogenicity of environmental exposures to diesel emissions because of uncertainties regarding the exposure-response relationship described in occupational exposures.  It concluded that “a quantitative estimate of unit risk for human lung cancer from environmental exposures to diesel emissions could not be made with an adequate level of confidence at this time. . . .” CASAC Report at page 2. In short, CASAC’s conclusions, with respect to the state of the science on the possible health effects of DPM exposure, contradict those contained in MSHA’s preamble to the proposed rules.  A critical evaluation of the studies relied upon by MSHA and the EPA demonstrates the need for additional research on the question of diesel-related health effects before promulgation of a final rule.

With respect to the new epidemiological studies added by MSHA to the record, NSA endorses the more detailed comments on these documents, separately submitted to this docket by the National Mining Association.

Thank you for your consideration of these comments.  We look forward to providing additional information concerning the technical and scientific basis for this rule at a forthcoming public hearing.

Sincerely,








Jennifer Joy Wilson








President

Cc:
Kelly Bailey


Chris Bryan


Dave Carroll


Russ Oldfield


Horace Willson

� Letter of February 4, 2000 from CASAC to EPA Administrator Browner, transmitting the February 2000 CASAC critique of the November 1999 EPA draft Health Assessments document.
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