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The original MSHA Diesel Particulate Matter (DPM) Rule was published on January 19, 2001, the final day of the previous Administration. Almost immediately, a number of individual mining companies and trade associations filed suit in the U.S. Courts of Appeals challenging the DPM rule. NSSGA actively supports the industry litigation, but is not a named litigant. 

Provisions of the rule were to go into effect in March 2001, but were delayed for 60 days by the incoming Bush Administration. Settlement talks among the litigants delayed implementation of the rule until July 5, 2001, when certain provisions went into effect. Other provisions are currently set to be enforced in 2002 and 2006.
Major Components of the Rule

The regulation covers all metal/non-metal mines that use diesel equipment underground. An underground mine is not covered if it does not use diesel equipment.

30 C.F.R. §57.5060 Limit on concentration of diesel particulate matter (Effective July 20, 2002 & January 20, 2006) – Establishes Permissible Exposure Limits (PELs) that go into effect in a two-tiered schedule. An interim PEL of 400 micrograms per cubic meter (ug/m3) effective after July 19, 2002, and a final PEL of 160 ug/m3 effective after January 19, 2006.  These PELs will measure DPM concentrations in ambient air indirectly by determining the amount of total carbon (TC) present. An single extension of time lasting no longer than two years may be granted by MSHA to operators unable to comply with the 160 ug/m3 PEL To seek an extension, a detailed application for it must be submitted to the agency for approval at least 180 days prior to January 20, 2006, and must have been shared with miners for at least 30 days prior to being sent to MSHA.

With advance written notice to MSHA and only after the agency’s approval, operators may allow miners engaged in inspection, maintenance or repair activities only to work in elevated DPM concentrations (1) in areas where miners work or travel infrequently or briefly, (2) in areas where miners otherwise work exclusively inside enclosed and environmentally controlled cabs, booths, and similar structures, or (3) in areas the operator designates as return or exhaust air courses and that miners use for access into or egress from the mine.  The application requesting the exemption includes a long list of issues the operator must address, including evidence that engineering controls are not feasible to reduce exposures. If the operator asserts in the application that personal protective equipment (PPE) such as respirators will be used as a control measure, a respiratory protection plan must be appended to the application. The application must be submitted to MSHA at least 60 days before the inspection, maintenance or repair activities begin, and must be shared with miners at least 30 days before that. Once approved, plans are valid for no longer than one year.

Except as just noted, PPE must not be used to comply with the DPM rule. Administrative controls are not permitted either.

30 C.F.R. §57.5061  Compliance determinations (Effective July 20, 2002) – Explains how MSHA will perform its compliance sampling; i.e., through collection of a single sample using a respirable dust sampler equipped with a sub-micrometer impactor with analysis by the NIOSH 5040 analytical method, or by any improved methods of collection and analysis subsequently determined by NIOSH. MSHA maintains the option of collecting personal, area, or occupational samples depending on circumstances.
30 C.F.R. §57.5062  Diesel particulate matter control plan (Effective July 20, 2002) – Requires operators to develop DPM Control Plans in the event of a violation of the PELs. The plans would include an inventory of all diesel-powered units used in the mine, including information about their emission control devices, and would describe controls the operator will use to keep DPM levels at the specified PEL. The operator must demonstrate the effectiveness of the plan by monitoring in accordance with procedures set forth in §57.5061. 

The plan must remain in effect for at least three years from the date of the violation that resulted in creation of the plan. Plans must be modified to reflect changes in mining equipment or circumstances, and operators, upon request from MSHA, must demonstrate the effectiveness of the modified plan. Modified plans also remain in effect for three years from the date of the violation that led to the modification. 

30 C.F.R. §57.5065 Fueling and idling practices (Effective July 5, 2001) – Requires that mines use low sulfur (.05% or 500 ppm) diesel fuel for equipment in underground areas as well as EPA approved fuel additives. The rule also prohibits the idling of mobile diesel-powered equipment, except as required for normal mining operations. NOTE: the idling provision has since been deleted. See “The Current Situation” section below. 

30 C.F.R. §57.5066 Maintenance standards (Effective July 5, 2001) – Provides detailed maintenance standards for diesel powered equipment; i.e., approved engines must be maintained in approved condition, emission related components in non-approved engines must be maintained according to manufacturers’ specifications, and any emission or particulate control devices must be maintained in effective operating condition. Additionally, operators must authorize and require equipment operators to “tag out” dieselized equipment using a visible and dated tag any time they believe it needs maintenance; maintenance must be performed promptly. Persons maintaining the diesel equipment must be appropriately qualified by virtue of training or experience, and the mine operator must maintain evidence of this competence. Note: the tagging provision has been re-proposed. See “The Current Situation” section below.  

30 C.F.R. §57.5067  Engines (Effective July 5, 2001) – Requires diesel engines introduced into mines to be MSHA approved or meet or exceed applicable EPA particulate matter emission requirements. Dieselized ambulance and/or firefighting equipment is/are exempt if used exclusively for emergency services. The definition of “introduced” engines includes all engines added to the inventory of engines in the underground mine except those previously part of the mine inventory and rebuilt that maintain the same serial number. Note: the provision on “introduced” engines has been re-proposed. See “The Current Situation” section below.  

30 C.F.R. §57.5070 Miner training (Effective July 5, 2001) – Requires that mine operators provide miners who can reasonably be expected to be exposed to DPM with annual DPM training that consists of:

(1) Health risks associated with exposure to DPM;

(2) Methods used in the mine to control DPM concentrations; 

(3) Identification of the personnel responsible for maintaining those controls; and

(4) Actions miners must take to ensure the controls operate as intended.

C.F.R. §57.5071 Environmental monitoring (Effective July 19, 2002) – Requires operators to carry out environmental monitoring (sampling) to determine (1) if DPM concentrations exceed the applicable PEL in mine areas where miners normally work or travel, or (2) the average full shift airborne exposure concentration at any position or on any person MSHA designates. The sampling is to be done “as often as necessary” to effectively determine DPM levels under conditions that can reasonably be anticipated in the mine. The operator must also provide affected miners and their representatives with the opportunity to observe monitoring, and provide prior notice of such sampling. Finally, monitoring results must post the results within 15 days for miners to see, and, if results exceed the applicable PEL, notice must be promptly posted of the corrective action being taken. Corrective action must be initiated by the next work shift and be promptly completed. 
30 C.F.R. §57.5075 Diesel particulate records (Effective July 5, 2001) – Requires the creation and maintenance of specified records, as summarized below:

	Record
	Section reference
	Retention Time

	1. Approved application for extension of time to comply with final concentration
	§ 57.5060(c)
	1 year beyond duration of extension

	2. Approved plan for miners to perform inspection, maintenance or repair actions in areas exceeding the concentration limit
	§ 57.5060(d)
	For duration of plan

	3. Control plan
	§ 57.5062(b)
	1 year beyond duration of plan

	4. Compliance plan verification sample results
	§ 57.5062(c)
	5 years from sample date

	5. Purchase records noting sulfur content of diesel fuel
	§ 57.5065(a)
	1 year beyond date of purchase

	6. Maintenance log
	§ 57.5066(b)
	1 year after date any equipment is tagged

	7. Evidence of competence to perform maintenance
	§ 57.5066(c)
	1 year after date maintenance performed

	8. Annual training provided to potentially exposed miners
	§ 57.5070(b)
	1 year beyond date training is completed

	9. Sampling results and method used to effectively evaluate mine particulate concentration, and sample results
	§ 57.5071(d)
	5 years from sample date


Upon request from MSHA, NIOSH or the authorized representative of the miners, mine operators must promptly provide access to any of the above-listed records. Miners, former miners, or, with the miner’s or former miner’s written consent, a personal representative of the miner must be given access to any environmental monitoring record. First copies of such records are to be provided for free. Records are to be transferred to successor mine operators if a mine operator ceases to do business.

The Current Situation 

In response to industry concerns, MSHA has clarified that the first PEL (400 ug/m3) is not effective until after July 19, 2002. Accordingly, other key provisions related to it - Compliance determination (§57.5061); DPM control plans (§57.5062); and environmental monitoring (§57.5071) - will not be effective until after July 19, 2002 either because of their direct tie to the PEL provisions. 

The idling prohibition (30 C.F.R. §57.5065) has been deleted altogether. In doing away with the requirement, the agency recommended that, as a best practice, mine operators not allow miners to idle dieselized equipment unnecessarily. MSHA has also re-proposed rulemaking on the tagging and approved engine provision (30 C.F.R. §57.5066). MSHA took comments on these provisions until August 6, 2001 and closed the rule-making record on August 20, 2001.  These revised provisions are expected to be released in the Federal Register before the end of the year.

In re-proposing the tagging provision, MSHA said the provision requires the operator

to authorize each diesel equipment operator to tag equipment when the miner notes evidence that it may require maintenance. In its proposal, MSHA defined “evidence” to mean “visible smoke or odor that is unusual for that piece of equipment under normal operating procedures, or obvious or visible defects in the exhaust emissions control system or in the engine affecting emissions.” MSHA also defined the term “promptly,” which the agency used in the context of examination by authorized service personnel, to mean, before the end of the next shift during which the authorized mechanic is scheduled to work. 

In re-proposing the approved engine provision, the agency said it never intended for the provision to require a mine operator who moves diesel-powered equipment from one underground mine to another that is operated by the same mine operator to obtain MSHA approval for the diesel engine or to meet or exceed EPA DPM emission requirements. Accordingly, MSHA has proposed adding a third paragraph (b3) to §57.5065 that would clarify that a mine operator operating more than one underground mine may move a piece of diesel-powered equipment from one mine to another underground mine even though each underground mine operated by that same operator has a difference identification number.

Industry’s main problem with the regulation pertains to the PELs and associated provisions. During settlement talks, the parties agreed to conduct additional sampling to determine the feasibility of the PELs and of the associated analytical method, NIOSH 5040. As a first step, a joint sampling protocol was agreed upon. Sub-protocols are currently under development for determining the effect of carbon-based substances that could potential interfere with sampling results, creating false positive results. These interferences are carbonaceous ores, oil mist and cigarette smoke. 

All parties in the suit have requested a stay in the legal proceedings at least until January 2002 to permit time for the sampling to be performed. Under the terms of the settlement agreement, DPM sampling will be conducted by MSHA following the agreed-upon sampling protocol in 31 underground metal/nonmetal mines it selected. The 31 mines include the following 9 NSSGA mines: Sully Mine & Mill, Fort Dodge Mine, Kaskaskia Mine – Martin Marietta; Harding Street Mine – Hanson Aggregates Midwest Inc.; Atlantic Mine – Schildberg Construction Co.; Central Quarry – Vulcan Construction Materials LP; Kerford Limestone Co. – Kerford Limestone Co.; Wingdale Mine – Patterson Materials Corp.; and Peerless Mine – Mississippi Lime Co. 

The sampling aims to determine: 

· Existing DPM concentrations
· Reliability of submicrometer impactor sampling equipment
· Whether the rule’s PELs (400/160 mcg) need to be raised or lowered. 
Industry has the option to conduct its own sampling at these mines at the same time as MSHA does, at another time or not at all. Sampling got underway at six mines during the week of August 28, and is expected to continue throughout the fall at the other 25 mines.
Pertinent language in the settlement documents agreed upon by all parties is as follows:

The parties expect that the results of the sampling may affect their positions in this litigation and could lead to further negotiations and/or rulemaking. If the sampling results indicate to the Department [Department of Labor-MSHA] that the concentration limits should be raised or lowered, the Department will propose a change in the concentration limits.
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