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Mr. Chairman and Members of the Committee: 
 
On behalf of the National Stone, Sand and Gravel Association (NSSGA), we offer this 
testimony for the hearing on “Reducing the Growing Backlog of Contested Mine Safety 
Cases.”  NSSGA and its member companies go to great lengths to comply with 
regulations tied to worker safety and health.  NSSGA is concerned about the delay in 
producers’ ability to obtain from the Federal Mine Safety and Health Review 
Commission (FMSHRC) a timely hearing on alleged violations.   
 
By way of background, the U.S. Geological Survey reports that NSSGA is the largest 
mining association by product volume in the world and represents the crushed stone, sand 
and gravel – or construction aggregates – industries that constitute by far the largest 
segment of the mining industry in the United States.  Our member companies produce 
more than 90 percent of the crushed stone and 75 percent of the sand and gravel 
consumed annually in the United States.  There are more than 10,000 construction 
aggregates operations nationwide.  Almost every congressional district is home to a 
crushed stone, sand or gravel operation.  Proximity to market is critical due to high 
transportation costs, so 70 percent of our nation’s counties include an aggregates 
operation.  Of particular relevance to this hearing is the fact that 70 percent of NSSGA 
members are considered small businesses.  

We offer a number of suggestions for alleviating the case backlog at the Commission.   

We applaud Assistant Secretary of Labor for Mine Safety & Health Joseph Main for his 
goal of improving training for inspectors on behalf of enforcement consistency.  We 
understand that a number of contests from aggregates companies are due to strong 
disagreement on the basis of the severity finding on a citation.  Inspectors need to do a 
proper job of evaluating and clearly identifying what is “Significant and Substantial” 
(S&S).  NSSGA hears repeated expressions of concern that S&S is being over-written.   

Also, we would like to see the agency communicate more proactively with stakeholders 
about agency changes in enforcement interpretations.  Citations should not serve as first 
notice to stakeholders that there has been a change in the agency’s interpretation of what 
is needed for compliance.  Rather, the agency should notify all stakeholders of such 



interpretation changes before enforcement begins so that companies and their workforces 
are afforded adequate information needed for compliance.  For example, suppose the 
agency changes its opinion about an aspect of guarding design.  The agency should so 
inform stakeholders before sending out the inspectors with their new “rulebook,” so the 
change, the purpose of the change, and the ability to tackle and correct for such change 
can be fully understood and implemented for compliance in a timely manner.  We urge 
MSHA to find ways to go beyond what is required and warn or advise stakeholder 
communities on particular emphasis and interpretation changes.  In fact, we would urge 
that MSHA inspectors be authorized to issue warnings on infractions that are more or less 
in relation to administrative or housekeeping issues, not risking imminent injury.  That 
said, we realize this may not be possible without statutory change.   

Additionally, we recommend that MSHA reinstitute the process of conferencing citations 
before assessment of penalties.  Before it was changed, pre-penalty conferencing enabled 
operators to close out on inspections satisfactorily without having to add to the 
Commission’s docket.   

Further, we encourage the agency to consider changes in civil penalty procedures 
hastily put in place contemporaneously with enactment of the MINER Act.  A major 
concern, for example, is the regulatory provision specifying how an operator's history 
should be brought into calculation of civil penalties.  While we understand the 
importance of a review of every company's history in reviewing violations for 
assessment, the present procedure of assigning maximum penalty points for a fifteen- 
month average of 2.1 violations per inspection day is having a disparate and unfair 
impact on many companies.  Take a small company, for example, that in its last two 
inspections, of one day each in the previous 15 months, has a total of five violations for a 
total of two days of inspections.  This will cause 25 points to be added to this small 
company's civil penalty calculation, which can translate into very big fines. Twenty-five 
points will convert a $555 penalty to $4,099 and it will convert a $4,099 penalty to 
$30,288.  There are small companies that have been assessed penalties as high as 
$200,000 in a single inspection.  

It is understandable that companies will not want a single underserved violation in their 
history and that they will do everything in their power to contest questionable citations. 
 We are committed to the notion that operators have every right and need to contest 
citations with which they do not agree.  We hasten to add that history is by no means 
the sole issue.  Every undeserved subjective finding by an inspector will add underserved 
points to the company's penalty calculations.  These are unaudited findings and they 
represent big money liability.  Only by seeking review before the Federal Mine Safety 
and Health Review Commission – the agency with exclusive authority to assess penalties 
– can an operator have a voice in the process.  Indeed, even MSHA now is telling 
operators that if they want a conference regarding a citation, they will have to contest the 
citation formally before the Commission.  We have mentioned only some of the concerns 
of operators that are prompting contests, but the system as a whole is deemed unfair and 
the only avenue that operators have to bring issues to light is through the contest 

 2



 3

process.  NSSGA would be pleased to work with MSHA to address this and possible 
solutions.  

Finally, we offer the attached article, which was published in Mine Safety and Health 
News on Jan. 25, 2010.  It was authored by an NSSGA Manufacturers and Services 
Division member and discusses the background of the backlog, relevant legal issues and 
includes suggestions for addressing the backlog.  For your information, the author is 
scheduled to participate in an Energy and Mineral Law Foundation Special Institute 
(March 23 and 24)  in Washington, D.C., with attorneys from the Solicitor of Labor's 
office and Judges from the Federal Mine Safety and Health Review Commission.  The 
goal of the panel is to constructively address civil penalty case backlog issues and how 
they might be resolved for everyone's benefit. 

Thank you for the opportunity to submit a statement for the record of this hearing.  
Further, we ask that the attached article be included in the record. 
 
 














